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ABSTRACT

This paper critiques the
adversarial processes

used in inquiries following
significant natural hazard
events, in particular bushfires.
Shortcomings identified with
current practices suggest post-
event inquiries should adopt
restorative practices rather
than traditional adversarial
procedures. Restorative justice
is a concept established in the
area of criminal law. It is argued
that the use of restorative
practices could assistin
formulating inquiries that would
assist all parties to collectively
resolve how to deal with a
aftermath of the disaster and
deal with its implications for the
future. Restorative practices
would enable a focus on both
short- and long-term recovery.
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Introduction

Eburn and Jackman (2011 p. 74) state that ‘Reforming the inquiry process to
ensure that the lessons are learned, without high collateral costs, should be
an objective of mainstream emergency management into judicial and quasi-
judicial proceedings’. Eburn and Dovers (2012) reviewed the reality, compared
to the fear of, litigation arising from the response to natural hazards and in
particular, bushfires. It was shown:

... Itis not liability that is a significant issue; rather, the real issue is the time and
emotional commitment involved in responding to post-event inquiries, and the
risk of personal blame even when that blame does not equate to legal liability.
Eburn & Dovers 2012, p. 488

Building on that work, this paper critiques the adversarial processes used in
inquiries following significant natural hazards. Events and reports on further
research are examined to identify an alternative way of conducting inquiries.

The desire to assign blame

The policy literature takes a critical stance on the motivation for calling post-
disaster inquiries (Prasser 20086, p. 34). It is not the ‘inherent severity of an
..event' but rather 'the interplay of the politics of blame, public agenda ... and
government popularity [that] determines the choice of whether to establish a
commission of inquiry’ (Sulitzeanu-Kenan 2010, p. 632).

Inquiries often reveal a conscious, or unconscious, desire to assign
responsibility or blame (Ewart & McLean 2014).

The desire to find someone to blame reflects the modern focus on risk
management’ (Brandstrom & Kuipers 2003):

[In] ... contemporary risk societies ‘chance’, ‘accident’ or ‘tragedy’ are

no longer accepted as explanations for sacial ills and physical threats,
someone must be blamed for their occurrence... Having a scapegoat at
hand for ritual sacrifice in the face of public criticism provides senior office-
holders with one more option for surviving scandal and demonstrating
resolute ‘crisis management’. Brandstrom & Kuipers 2003, pp. 292, 299
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The focus on blame is, however, counter-productive
(Ellis, Kanowski & Whelan 2004, pp. 233-234). Finding
someone to blame may help reassure the public that
governments are legitimate and in control and restore
‘fantasies of omnipotence and control’ (Brown 2004,

p. 107) but it is likely to produce an outcome that is bath
simplistic and an impediment to organisational learning'.

Adversarial process

Royal commissions and coroner’s inquests often fall
back on traditional legal methods and forms. Others have
noted the tendency of inquiries to adopt adversarial
techniques despite their honest attempt to avoid

doing so (D'Ombrain 1997, Elliott & McGuiness 2002,
Brandstrom & Kuipers 2003, Prasser 2006, Sulitzeanu-
Kenan 2010). D'Ombrain (1997) argues that the
‘adversarial conduct of investigative inquiries is reducing
their public policy value'.

The tendency to adopt adversarial techniques is

not surprising given that inquiries are often chaired

by former judges and assisted by counsel. In those
circumstances the adoption of a legal mode of inquiry
may derive more from custom and practice than inquiry
requirements (Pascoe 2010, McGowan 2012). That is
not to say that adversarial processes are not without
defenders. Pascoe (2010, p. 398}, one of the Victorian
Bushfire Royal Commissioners, said that the court-

like approach ‘has the ability ... to instil high levels of
public confidence in the integrity and robustness of the
process’ Prasser (2008) argues that ... the adversarial
nature of inquisitorial royal commission hearings with
public cross-examinations of witnesses reinforces the
open and independent nature of their investigations’.

Whether adversarial inquiries instil public confidence,
they do have consequences for those who are called
before them (Eburn & Dovers 2012). Regehr et al. (2003,
p. 617) identified that involvement in ‘post-mortem
inquiries’ ... was associated with significantly higher
levels of traumatic stress symptoms and depression’ and
there is ‘'strong support of clinical impressions that have
suggested that many emergency responders experience
the review process as more taxing than the critical event
itself"

Thomson (2013) reported on the experiences of
firefighters who had responded to catastrophic fires.
Although her book was meant to be a reflection of the
effects of firefighting, it is apparent that one of the most
traumatic events that many of the contributors faced
was the post-event inquiry (Thomson 20713).

Being heard and telling the story

Telling a story is a more effective way to communicate
than simply relating uncontested facts (Gottshcall
2012). The 2009 Victarian Bushfires Royal Commission
knew of the need to hear stories. The Commission heard
from witnesses ‘who were directly affected by the
bushfires and who told their personal stories orally to
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the Commission (but who did not represent a particular
organisation)’ (Victorian Government 2013).

Other people who were involved, including firefighters
and emergency managers, did not get to tell their story
in such a direct way. Witnesses are subordinate to the
inquiry chair and the lawyers assisting the commission
or representing parties before the commission or
inquiry. It is the commissioners or coroner and counsel
who determine which witnesses will be called and what
matters will or will not be the subject of investigation.
Witnesses are left with the role of answering questions
asked by counsel rather than taking an active part

in reviewing and understanding the events that have
affected them. It is counsel that makes submissions to
the commissioners or coroner as to what inferences and
findings are evidence. Itis up to the tribunal to determine
what recommendations should be made and what
understandings to draw from the evidence (R v Doogan
[2005] ACTSC 74, ALRC 2009, Select Committee on the
Inquiries Act 2014, Zehr 2003).

Looking for a safer way

If inquiries tend to allocate blame even thoughitis a
barrier to learning and adopt adversarial processes that
do harm to responders, then a better and safer approach
is required.

Restorative justice is an increasing feature of criminal
justice systems (Marshall 1996). Further, the use of
restorative justice principles outside criminal law is
growing. Restorative principles lie behind attempts at
peacebuilding (Llewellyn & Philpott 2014) and post-
conflict inquiries (Daly 2004, Braithwaite, Charlesworth
& Soares 2012). Restorative justice practices are
suggested as appropriate response for industrial
disasters (Cooper 2008).

In 2017, Nova Scotia, Canada established the ‘Nova
Scotia Home for Colored Children Restorative Inquiry’.
Two of the goals of the inquiry are to 'support collective
ownership, shared responsibility and collaborative
decision-making’ and to learn ‘what happened, what
matters about what happened for the future, who was
affected and how, and the contexts, causes and effects
of what happened... (Nova Scatia 2015, p.B). These goals
would be fitting in an inquiry into a complex event such
as the Canberra fires in 2003 or the Black Saturday fires
of February 2009.

While responding to fires and floods is not an issue of
criminal law (even if the fire is caused by arson) there
are similar issues. The events cause loss of property,
life and a sense of security. Communities and people
are traumatised by these losses and the impact on their
lives. They may feel that the emergency management
agencies failed them in preparation and planning for,
and the response to, the event. Responders are also
members of the affected communities. Emergency
service personnel who are responding on behalf of their
community may feel let down if their actions aren't
valued or honoured by the community, or if they feel
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their agency didn't properly support them or allow them
to take actions that they thought were required (Regehr
et al. 2003). Responders and government staff also live
in the affected communities and can be both victims

as well as receive blame and criticism for their actions
(Thomson 2013). Just as crimes cause harm that needs
to be repaired (Zehr 2003), so do significant natural
hazard events.

If the ‘offender’ is the hazard, the offender cannot

be held to account. It cannot be cross-examined or
punished or asked to take some measures to make
good the damage that it has caused; but responders,
those who are entrusted to protect communities from
the hazard, can be. This can give rise to a circle of blame
where those who have lost may blame governments,
agencies or responders for their alleged failings and may,
in turn, be blamed for their lack of preparation, failure to
remain informed about conditions or failure to take the
advice of the emergency services.

One form of restorative justice practice is Victim
Offender Reconciliation Program (VORPS).

In VORPS, restorative justice takes the form of a
face-to-face encounter between the victim and the
offender, facilitated by a trained mediator, who is
preferably a community volunteer. The mediator’s role
is not to impose his or her interpretation or solution
upon the ‘parties to the conflict’, but to encourage
them to tell their stories, express their feelings, ask
questions of each other, talk about the impact and
implications of the crime, and eventually come to an
agreement about what the offender will do to make
restitution. Johnstone 2003, p. 3.

Adopting a similar practice after a disaster event

allows those affected to come together with a trained
mediator or facilitator to hear each person's perspective
on the event. The mediator would not ‘impose his or

her interpretation or solution upon the parties... [but]
encourage them to tell their stories, express their
feelings, ask questions of each other, talk about the
impact and implications ... and eventually come to an
agreement .. (Johnstone 2003, p. 3).

In this forum, questions could be asked about why things
were done, or not done, and how decisions by responders
and other members of the community affected people
and the ultimate outcome of the event. Decisions about
how the local community will prepare for and respond to
future events could be agreed. This method of post-
event inquiry could facilitate ‘a virtuous circle of owning
responsibility’ (Braithwaite & Strang 2011, p. 10).

There would still be a place for rogyal commissions or
other formally appointed enquiries. Eburn and Dovers
(2015) argue that a new model of inquiry might involve
.. an independent inquiry panel, similar to the current
royal commission model, supported by specialist panels
to investigate issues that are raised by the particular
event... The use of restorative practices (rather than
adversarial ones) allow communities to inform inquiry
panels and ‘resolve collectively how to deal with the
aftermath’ (Marshall 1996). Rather than ‘hear’ evidence

and submissions, before 'handing down’ findings and
recommendations, the inquiry could collate reports from
affected communities and report to government and
agencies what the communities identified as causes of
the tragedy and future solutions.

Restorative practices offer greater opportunity to

look forward. Inquiries tend to be backward-loaking,
identifying underlying social and physical conditions that
led to the disaster and how the response was managed.
Restorative practices that allow people to make sense
of the event and allow communities to engage in
recovery pre-planning. By hearing from all participants,
communities could reach a better understanding of what
is prioritised for attention after an event and who will
take on what responsibilities.

Testing the ideas

Itis unlikely that any jurisdiction will simply adopt a new
model of inquiry after the next major event. What will be
required is for agencies or inquiries to consider adopting
restorative practices. Already some inquiries are moving
away from adversarial procedures to more inclusive
processes (Ferguson 2016, Keelty 20711). (It might be
noted that neither of these inquiries were headed by
former or serving judges or legal practitioners).

The US Forest Service has also moved away from
inquiries that look for blame; instead seeking to hear
stories from those involved in accidents or near misses
to understand how and why decisions were made. The
premise of their action is that everyone is trying to do
a good job, so if a decision was made that led to a poor
outcome, it must have looked like the sensible decision
at the time. By hearing the stories of those involved, in
an environment that guarantees no punitive action, the
Forest Service learns why decisions were made in order
to inform future decision-makers (US Forest Service
2013).

For Australia, the approach may be to start locally.

If fire and emergency services organisations adopted

a restorative practice approach for internal inquiries

into accidents and near misses it would be possible

to build confidence in, and evidence for, the process.

If itis established that the system is effective and

can lead to learning without blame or harm, then that
would support moves to increase the practice to larger
inquiries involving the emergency agencies and broader
community interests. The next large public inquiry would
be served by incorporating restorative practices into
their procedures. This may assist in the learning from the
event and the restoration of community relationships for
future resilience.

Conclusion

This paper considered why inquiries like royal
commissions and coronial inquiries tend to fall back on
legal or courtroom methods. The desire to learn can be
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lost or overtaken by other factors including a desire to
lay blame. The use of traditional, adversarial techniques
limits the ability of people to tell their stories, to reflect
on what an event means for them and to reach a
consensus of what the event means for them and their
community in the future. Witnesses are asked questions
and findings and recommendations are handed down.

Itis argued that a new approach is required. It is
suggested that the principles of restorative justice,
originally developed in the criminal law, may hold a
promise for more effective, holistic and community
based learning. Moving to a new, community based
model of post-event learning will take leadership

and confidence from the emergency management
community, but it may be a way to learn more, without
sacrificing the goodwill of responders.
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